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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

GREGORY PACKAGING, INC.,

Aaintiff, OPINION
V.
Civ. No. 2:12-cv-04418 (WHW) (CLW)
TRAVELERS PROPERTY CASUALTY
COMPANY OF AMERICA,

Defendant.

Walls, Senior District Judge

This insurance covegea dispute arises out of a progdrtsurance policy which Defendant
Travelers Property Casualty Company of Ameri¢Travelers”) issued to Plaintiff Gregory
Packaging, Inc. (“Gregory Packaging”). Subjeclinuitations and exclusions, the policy covered
“direct physical loss of or damage to” Greg®&ackaging’s property. In July 2010, ammonia was
released inside one of GregdPpckaging’s facilities. Gregoyackaging now moves for partial
summary judgment on the issue of whether adumed “direct physical ks of or damage to”
property from the ammonia releadVithout oral argument underderal Rule of Civil Procedure
78(b), the Court finds that Ggery Packaging sustained “dirgaysical loss of or damage to”
property and grants Gregory Packaging’s motion.

FACTUAL AND PROCEDUR AL BACKGROUND

Gregory Packaging, headquartered in Néwalew Jersey, makes and sells juice cups.
Pl.’s Mem. 1, ECF No. 40; PI.’s Statement of MateFacts (“Pl.’s SMF”)f| 1, ECF No. 41; Def.’s
Opp. 4, ECF No. 49; Def.’'s Responsive Statenoér¥aterial Facts (“Def.’s Resp. SMF”) { 1,
ECF No. 49-1. In 2009, Gregory Pagjing decided to build a new juice packaging facility and

purchased a building for that puggon Amlajack Boulevard in Newnan, Georgia. Pl.’'s Mem. 2;
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Pl.’s SMF | 7; Def.’s Opp. 4; Def.’s Resp. 6MY 7. Travelers issued Gregory Packaging a
property insurance policy for the period rumpifrom February 28, 2010 to September 11, 2010.
Pl.’s Mem. 5; Def.’s Opp. 13.

The insurance policy states that Travelers “wdl for direct physical loss of or damage
to Covered Property caused by or resulting frodogered Cause of Loss.” Pl.’'s SMF { 3; Def.’s
Resp. SMF 1 3. It defines “CoverBdoperty” to include “designatdulildings or structures at the
premises described in the Declarations, including: (2) Fixtures . . . [and] (3) Machinery and
equipment permanently attached to the building.” Pl.’s SMF { 4; Def.’s Resp. SMF | 4; Cert.
of Robert D. Chesler (“Gksler Cert.”) § 3, Ex. A, F;mn DX T1 00 03 98. The policy’s
“Declarations” indicate, and the nqpi@s have not disputed, that the policy covered the buildings
and structures Gregory Packagmgchased in Newnan, Georgizhesler Cert. 1 3, Ex. A, Form
IL TO 03 04 96

Gregory Packaging needed to install machjreerd equipment in iteew building before
it could begin producing juice cups there. #IMem. 2; Def.’s Opp. 4-5. Gregory Packaging
installed a refrigeration systeat the facility whichused anhydrous ammores its refrigerant.
Pl’'s SMF 11 8-9; Def.’'s ResisMF {1 8-9. By July 20, 2010, the basic installation of the
refrigeration system was complete, and dgdrg Packaging’s contractors from Uni-Temp
Refrigeration, Inc. (“Uni-Temp”) were working t&tart the refrigeration system so that it could
begin operating as needed for the juice packagincgss. Pl.’'s Mem. 2-Bef.’s Opp. 5-6. During
the start-up process on July 20, 20d®monia was released from tieérigeration system into the

facility. Pl.’'s SMF | 11; Def.’s Resp. SMFHL. The ammonia severely burned a Uni-Temp

! The issue of whether the physical loss or damage was caused by or resulted from a “Covered
Cause of Loss,” as required for coverage utigepolicy, is not at issue in this motion.
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employee who was working at oear the site of the dischardel.’s Mem. 4; Pl.’'s SMF { 13;
Def.’s Resp. SMF 1 11, 13; Def.’'s Opp. 1.

The parties contest what caused the amm@iease. Gregory Packaging asserts that it
was caused by or coincided with‘@xplosion,” which ejected thremmonia from the refrigeration
system in liquid and gaseous forms. Pl.’'s Mem. 3ravelers asserts tithere was no explosion,
and that the ammonia was released when thel&mp employee attempted to fix a leaking union
in the refrigeration system but “turned the oatthe union the wrong walgosening it instead of
tightening it,” and thereby “caused a larger amount of ammonia to escape from the union.” Def.’s
Opp. 7-8.

The parties agree that the ifag was evacuated &dr the ammonia releasnd that various
governmental agencies arrived on the scene.RRei® 4; Chesler Cert. § 4, Ex. B at 206; Def.’s
Opp. 8. They also agree that Gregory Paclgagired a remediation company, Rhino Services,
LLC, to dissipate the ammonieom the building. Pl.’'s SMF § 15; Def.’s Resp. SMF | 15.

The parties dispute how long it took Rhino $exs to remediate ghammonia presence in
the building. Gregory Packaging asserts thabdatk approximately one week. Pl’'s Mem. 4.
Travelers states that “Rhino worked at the NewFRacility for approximately 5 days” and points
to witness testimony which Travelers argues shoas thtook considerably less than 5 days for
the ammonia levels to reach a safe level focupancy.” Def.’s Opp. 8. Despite the parties’
argument about how long it took to dissipate timmonia, Travelers’ statements about the
remediation acknowledge that an unsafe amount of ammonia was released into the building, that
it remained present in the building for soamount of time, and that it was remediated.

Gregory Packaging filed thiaction in July 2012, alleginghat the ammonia release

“resulted in the loss of propgrand an interruption of busisg’ which qualified for coverage
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under its property insurance pglicCompl. § 10. Gregory Packag alleges that Travelers
breached the parties’ insurance contlgctejecting Gregory Packaging’s claird, { 18-23, and
seeks a declaratory judgment thahvelers is obligated to p&gr Gregory Packaging’s damages.
Id. Y 14-17. Travelers disputes Gregory Packgigi assertions, and inwites that it denied
Gregory Packaging’s insurance claim becausg@yePackaging did not suffer physical loss or
damage to covered property and because #g®eW@s subject to a specific exclusion under the
policy’s terms. Def.’s Opp. 14.

Gregory Packaging now moves for partial summary judgment on the sole issue of whether
itincurred “direct physical loss of damage to” property. PLMem. 1. Gregory Packaging argues
that “the explosion made tlemmonia refrigeration systemdperable and rendered the Georgia
Plant uninhabitable,” thus inflicting direphysical loss of and damage to its propddyat 1, 13.

Travelers opposes Gregory Packaging'stiomoon multiple grounds. First, Travelers
disputes that Gregory Packaging®&uned “direct physical loss of damage to” property as those
policy terms are construed under New Jersey and Georgiddaat 17-25. Advocating for a
specific interpretation of relevant law, Travelasserts that “physicalds or damage” necessarily
involves “a physical change ort@lation to insured property requig its repair or replacement.”
Id. at 18. Travelers emphasizes that Gregory Pangagyiinability to use the plant . . . as it might
have hoped or expected” does not contgitlirect physical loss or damagé. Second, Travelers
argues that there are genuine disputes of mafadiithat relate to whether the property suffered
the physical loss or damage alleged.” Def.jgp025-30. Third, Travelersoatends that partial
summary judgment is inappropigaon the issue of whether @ary Packaging sustained direct
physical loss or damage withaimultaneously establishing the caa$eny loss or damage and

resolving other retad factual matterdd. at 15-17. The Court addresses these arguments.
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STANDARD OF REVIEW

Summary judgment is appropieawhere “the movant shewhat there is no genuine
dispute as to any material faatd the movant is entitled to jutignt as a matter of law.” Fed. R.
Civ. P. 56(a). A factual dispute between the partiast be both genuine and material to defeat a
motion for summary judgmenAnderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986). A
disputed fact is material wherenbuld affect the outcome of tsait under the relevant substantive
law. Id. at 248. A dispute as to a material fact is geawvhen a rational trief fact could return
a verdict for the non-movartcott v. Harris, 550 U.S. 372, 380 (2007).

Once the movant has carriediitgial burden to demonstratedlabsence of a genuine issue
of material fact, the non-movafthust do more than simply show that there is some metaphysical
doubt as to the material facts” in questi8eott, 550 U.S. at 380 (citinlylatsushita Elec. Indus.
Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986)). Each party must support its position by
“citing to particular parts of matedls in the record . . . or showing that the materials cited do not
establish the absence or preseata genuine dispute, or thah adverse party cannot produce
admissible evidence to support the fact.” Fed. R. @i 56(c)(1). At this stage, “the judge’s
function is not himself to weigh the evidence and determine the truth of the mattdarson,
477 U.S. at 249. Where there is ang@e dispute as to a materfatt, the court must view that
fact in the light most favorable to the non-movaattt, 550 U.S. at 380.

DISCUSSION
1. There Is No Genuine Dispute that the Ammonia Release Temporarily
Incapacitated Gregory Packaging’s Facility
There is no genuine dispute that the ammonia releadalp20, 2010 rendered Gregory

Packaging’s facility physically unfit for normal human occupancy and continued use until the
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ammonia was sufficiently dissipateldavelers admits that there was an ammonia release from the
refrigeration system into the facility, Pl.’'s $M] 11; Def.’s Resp. SMF { 11, and that Gregory
Packaging hired Rhino Services to dissipateatinenonia in the building. Pl.’s SMF | 15; Def.’s
Resp. SMF { 15. Travelers even acknowledgesthieapurpose of Rhino Services’ remediation
work was to reduce the ammonia gas “to reashfe level for occupancy.” Def.’s Opp. 8.

Beyond the parties’ apparent agreemdémat the ammonia rendered the building
temporarily unfit for occupancy and use, GregBPackaging has put forth substantial evidence
that the ammonia discharge physically incapacitasef@cility. Multiple withesses have testified
that the facility was evacuatedter the ammonia release becaiusvas unsafe. Edward Gregory,
President of Gregory Packaging, testified that government authorities “evacuated the area for a
mile radius” after the incident. Chesler Decl. | 4, Ex. B at 203. Paul Heerema, Vice President of
the firm Gregory Packaging hired to install thdrigeration system, testified that “[t]he fire
department took charge and set up a hot zone, and no one could enter the bldlding. Ex. E
at 200. Mr. Heerema also stated ttthe fire department directeas that they would not allow
anyone in the building” after the incidieoccurred or the following mornintd. I 7, Ex. E at 125,
128, 200. In a statement which Mr. Gregory, aceaydo his testimony, wrettwo days after the
incident, he recounted that “Rick Anthony of Uni-Temp returned to the interior of the freezer
dressed in a safety suit in an effort to directftteecrew to the proper valves needed to turn off
any more leaks.” Cert. of Robert F. Cossolili@ssolini Cert.”) 4, Ex. GChesler Decl. T 4, Ex.

B at 202-04. A Uni-Temp “Work Order Summary'salindicates that themmonia level in the
facility was too high for normal human occumgg. The Uni-Temp work order summary states:
“on 7-21-10 still couldnot get into the building until the ammonia level came down in the

building.” Cossolini Cert. 6, Ex. E at 2.
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Multiple witnesses have also testified that Rhino Services was hired to dissipate the
ammonia in order to make the facility safe dmcupancy. In his writteaccount of the incident,
Mr. Gregory stated that “the Fire Chief tolde that we would need to hire an outside
environmental clean-up service,” which led to @mg Packaging’'s engagement of Rhino Services
for remediation. Cossolini Cert. I 4, Ex. C. GabRes, manager of tha€ility, testified that
Gregory Packaging “had to air the property hseaof the ammonia leak. The vapors. And we
hired a company called Rhino. Rhino was to docteanup. . . . Wash down anything with water.
They were trying to get rid — they had broughtdrg ice, trying to neutralize the stuff inside the
plant. Set up fans and all tha€Cbssolini Cert. I 3, Ex. B at 88.

Travelers has not put forth any evidence tmattradicts the conclusion that the ammonia
discharge incapacitated Gregory Packagifacdity until the amnonia was dissipated.

2. The Ammonia Discharge Inflicted “Direct Physical Loss of or Damage to”

Gregory Packaging’s Facility Under Either New Jersey or Georgia Law

Because there is no genuine dispute thaathmonia discharge temporarily incapacitated
Gregory Packaging’s facility, the Court will determine as a matter of law whether the ammonia-
induced incapacitation constituted “direct physicals of or damage tahe facility within the
meaning of that phrase in thesimance policy. The phrase “dirgitysical loss of or damage to”
is not defined by the policy.

a. Choice of Law

This case invokes the Court’s diversity juithn and, as such, the Court must first
determine which state’s substantive law appl@®gory Packaging is hdquartered in Newark,
New Jersey, but the ammonia release occurresd fagility in Georgia. Gregory Packaging asserts

that there is no conflict between New Jersag &eorgia law regardinthe interpretation of
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insurance contracts and that, under federal ahaice of law principles, the Court should apply
New Jersey law to this case.’®Mem. 6-8. Travelers does reddress the choice of law issue.

A federal court applies the choice of lawesiof its forum state—here, New Jersey—in
order to determine which state’s law contrisiscases under idiversity jurisdiction.Klaxon v.
Sentor Elec. Mfg. Co., 313 U.S. 487, 497 (1941). New Jersgplies a two-step choice of law
test.P.V. v. Camp Jaycee, 962 A.2d 453, 460-61 (N.J. 2008). In thestfistep, the court decides if
an “actual conflict” exists between potentiallypapable laws by determining “whether there is a
distinction between themld. at 460;Lebegern v. Forman, 471 F.3d 424, 428-30 (3d Cir. 2006)
(internal citations omitted). If there is no conflict or only a “false conflict,” where the potentially
applicable laws would pduce the same result on the particidaue presented, the court avoids
the choice of law question and applies New Jersey llabegern, 471 F.3d at 428\illiams v.
Sone, 109 F.3d 890, 893 (3d Cir. 1997).there is an actual conflicthe court proceeds to the
second step and must determine which jurisalichas the “most significamelationship to the
claim.” Camp Jaycee, 962 A.2d at 460.

Since it is possible that e#h New Jersey or Georgia lawuld govern this motion, the
Court must first determine whethaen actual conflict exists beéen New Jersey and Georgia law.

b. Application of New Jersey Law

Under New Jersey law, “an insurance policpudd be interpreted according to its plain
and ordinary meaning¥oorhees v. Preferred Mut. Ins. Co., 607 A.2d 1255, 1260 (N.J. 1992).
“When the meaning of a phrase is ambiguous, thieiguity is resolved irfavor of the insured
and in line with an insured’s adgjtively-reasonable expectationkd” (internal citations omitted).

Several courts have construed the terms “fohyslamage” and “physical loss or damage”

under New Jersey law to resolve insurance displri@oing so, the Court of Appeals for the Third
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Circuit noted that “[ijn ordinary parlance amddely accepted definition, physical damage to
property means ‘a distinct, a@nstrable, and physical aléion’ of its structure.Port Authority

of N.Y. and N.J. v. Affiliated FM Ins. Co., 311 F.3d 226, 235 (3d Ci2002). While structural
alteration provides the most obvious sign of phglsdtamage, both New Jersey courts and the
Third Circuit have also foundhat property can sustain physical loss or damage without
experiencing struaral alteration.

In Wakefern Food Corp. v. Liberty Mut. Fire Ins. Co., the New Jersey Appellate Division
considered a case where physiainage was temporary and non-stuwal: the dispute turned on
whether an electrical grid had experienced “physical damage” during a blackout. 968 A.2d 724,
727 (N.J. Super. Ct. App. Div. 2009). The Court determined that twtriedl grid “was
‘physically damaged’ because, dueaghysical incident or seried incidents, the grid and its
component generators and transmission lines were physically incapfapkrforming their
essential function of providing electricityltd. at 734. The Court acknoedged that there was
disputed evidence that the grid had experienaedtsiral damage to “assorted individual pieces”
of equipment, but explitly rested its decision onlfe loss of function of the system as a whole.”
Id.

The Wakefern court supported its holding by looking to the Colorado Supreme Court’'s
decision inWestern Fire Ins. Co. v. First Presbyterian Church, 437 P.2d 52 (Colo. 1968), which
held that a church building’s tsmation with gasoline vapors constituted a “direct physical loss”
when the building could no longer be occupied or u¥dakefern, 968 A.2d at 735-36. The
Wakefern court also relied on other cases which it described as “likewise accept[ing] the view that

‘damage’ includes loss of function or valu®Vakefern, 968 A.2d at 735-36 (citing cases). The
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Wakefern decision indicates that propg's temporary and non-strugtl loss of function is
recognized as direct physical lassdamage under New Jersey law.

In Port Authority, the Third Circuit similarly foundhat physical contamination of a
building rendering it useless would constitute physical loss under New Jers@ptauthority,

311 F.3d at 236. Travelers argues tRatt Authority held that physical ks or damage cannot
occur without physical alteration and urges t@isurt to adopt its interpretation of thrert
Authority holding as the proper enciation of New Jersey latvDef.’s Opp. 18-19. The Court
rejects this invitation becaa Travelers’ reading ¢fort Authority contradicts the opinion’s plain

text. The Circuit wrote that “the presence of lagquantities of asbestasthe air of a building

is such as to make the struetuminhabitable and unusable, theeréhhas been a distinct loss to

its owner” which would onstitute “physical loss.Port Authority, 311 F.3d at 236. The opinion
comports with the New Jerséyppellate Division’s holding inNakefern that property can be
physically damaged, without undergoing structural alteration, when it loses its essential
functionality.

In other jurisdictions, courts considering netndctural property damage claims have
found that buildings rendered uninhabitable by damggegases or bacteria suffered direct physical
loss or damage. Applying Pennsylvania laviMotorists Mutual Ins. Co. v. Hardinger, the Third
Circuit found that the bacterieontamination of a home’s watsupply constitted a “direct
physical loss” when it rendered the home uninhabitable. 131 Fed.Appx. 823, 825-27 (3d Cir.

2005). See also Essex v. BloomSouth Flooring Corp., 562 F.3d 399, 406 (1st1CR009) (finding

2This Court’s application of New Jersey lawdistated not by the Tifd Circuit but by the
Supreme Court of New Jerseee Gares v. Willingboro Twp., 90 F.3d 720, 725 (3d Cir. 1996).
The Third Circuit has directed that “[ijn the abse of guidance from theate’s highest court,
we are to consider decisions of the statetermediate appellate courts for assistance in
predicting how the state’sdtiest court would rule fd.

10
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that, under Massachusetts laar, unpleasant odor renderimgoperty unusable constituted
physical injury to the property)fRAVCO Ins. Co. v. Ward, 715 F.Supp.2d 699, 709 (E.D.Va.
2010), aff'd, 504 F. App’x. 251 (4th Cir. 2013)r(fling “direct physical loss” where “home was
rendered uninhabitable by the toxic gilseleased by defective drywall).

In the present case, there is no genuspute that the ammonia release physically
transformed the air within GregoPackaging’s facility so that contained an unsafe amount of
ammonia or that the heightened ammonia leveldered the facility unfitor occupancy until the
ammonia could be dissipated. The Court fitkdat the ammonia discharge inflicted “direct
physical loss of or damage to” Gregory Packagrfgcility, as that phsee would be construed
under New Jersey law by the New Jersey Supreme Court, because the ammonia physically
rendered the facility unusable for a period of time.

c. Application of Georgia Law

The Court must also determine how thistimo would be resolved under Georgia law to
discover whether an actual conflict exisetween Georgia and New Jersey law.

Under Georgia law, “insurance is a matter aftcact, and the parties to an insurance policy
are bound by its plain and unambiguous termR&chards v. Hanover Ins. Co., 299 S.E.2d 561,
563 (Ga. 1983). “Any ambiguities in the contract aretyy construed against the insurer as drafter
of the document; any exclusion from coverageght to be invoked by the insurer is likewise
strictly construed; and insurance contracts tardoe read in accordance with the reasonable
expectations of the sured where possibleld. (internal citations omitted).

Although the Georgia Supreme Court has not taed the terms at issue here, the Court
of Appeals of Georgia has held tltiitect physical loss or damagecurs when there is “an actual

change in insured property then in a satisfacstaye, occasioned by accident or other fortuitous

11
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event directly upon the property causing it to becanmsatisfactory for future use or requiring that
repairs be made to make it S&\FLAC Inc. v. Chubb & Sons, Inc., 581 S.E.2d 317, 319-20 (Ga.
Ct. App. 2003) (citing cases). In the case estainigsthat standard, the court found that AFLAC
had not sustained physical loss or damage bedswskeged property damage was merely a defect
in its computer systems that had “existed fittia time the systems were created by design” and
because AFLAC did not allege that any fortus@vent had changed the computer systkinat
320.

There is no apposite Georgissealealing with the physicabntamination of a building by
harmful gas, but the incident@tregory Packaging’s facilityneets the standard set ouAIRLAC.

The ammonia discharge was occasioned by a fousiievent, whether was an explosion or
worker’s error, which produced an actual chaimggne content of the min Gregory Packaging’s
facility. Before the ammonia discharge, the fagiifas in a satisfactory state for human occupancy
and continued build-out, but afthhe ammonia discharge its gtatas unsatisfactory and required
remediation. The Court finds that Gregory Ragikg would be entitled to partial summary
judgment that the ammonia discharge caused “palykiss of or damage to” its facility under
Georgia law because there is no genuine digbatethe ammonia releaphysically changed the
facility’s condition toan unsatisfactory state needing repair.

Because the Court finds that Gregory Paokggvould be entitled to partial summary
judgment under either New Jersey or Georgia lawettsea false conflict ithe choice of law. As
such, the Court need not resolve the choice of law question and will apply New Jersey law to
decide this motion. As stated earlitne Court finds that the anmmia discharge inflicted “physical

loss of or damage to” Gregory Packaging’s facility under New Jersey law.

12
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3. No Genuine Dispute Exists to Precide the Court from Granting Partial
Summary Judgment

Travelers argues that genuine disputes of n@tiact preclude the Court from granting
Gregory Packaging’s motion. Def.’s Opp. 25-30. Gregory Packaging responds that “Travelers’
disputed facts are immaterial” because “[i]n thatial summary judgment motion, there is one
material fact: the Georgia plant was evacuaad rendered temporarily uninhabitable.” Pl.’s
Reply 6, ECF No. 50. The Court agrees that #otual disputes Travelers has identified do not
challenge the central fact necessary to regbiigemotion—that the amamia release temporarily
incapacitated Gregoryaékaging's facility.

First, Travelers argues that there is a gendigpute as to whether the facility “suffered
an explosion.” Def.’s Opp. 26. This disputensmaterial to the presentotion. What matters for
this motion is that the ammonia was released, the parties do not dispute that it was.

Second, Travelers asserts thagréhis genuine dispute thtte refrigeration system in
Gregory Packaging'’s facility was rendd inoperable and required repaidef.’s Opp. 27. While
there may be a genuine dispute as to the amardiacharge’s impact ondhrefrigeration system,
the Court need not find that tihefrigeration system sustainedetit physical loser damage to
resolve Gregory Packaging’s motion. Because the Court has found that there is no genuine dispute
that the facility itself was temporarily incapat#td by the ammonia release and resolves this
motion on that basis, the Court dagot address the question ofettner the refrigeration system
was also damaged. It is sufficient for this motiorfind that the facilityincurred direct physical

loss or damage.

3 Relatedly, Travelers also asserts that thegeisiine dispute as to whether there was an
“explosive separation” of pipes in the refriggon system and as to whether certain pipes
became misaligned. Def.’s Opp. 29-30.

13
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Third, Travelers says that it disputes thae plant was rendered inoperable” after the
ammonia release. Def.’s Opp. 28. But its displtes not actually chalge the fact that the
facility was temporarily incapacitated by the amnaoiather, Travelers “assumes that Plaintiff's
allegation that ‘the plant was remdd inoperable after the explosiaa’a reference to the alleged
‘delay’ in the Newnariacility becoming fullyoperational.” Def.’s Opp. 28. Proceeding from this
assumption, Travelers’ argument focuses on whdtileeammonia release delayed the facility’s
readiness for juice packaging operatidgee Def.’s Opp. 28-29. Any such delay is a separate issue
which does not need to be resohfedthe Court to decide this motion.

The Court finds that there is no genuine disgutecluding the Court from resolving, as a
matter of law, that the ammonia-induced incapacitation constituted “direct physical loss of or
damage to” Gregory Packaging'’s facility.

4. Partial Summary Judgment is Appropriate

Travelers also argues thatgting partial summary judgment on the issue of physical loss
or damage is inappropriate basa establishing physical loss damage is not sufficient to
determine that Gregory Packagiis entitled to recover underetinsurance policy. Def.’s Opp.
15-17. Travelers argues that factdislputes exist as to whetheryghysical damage that did occur
arose from a “Covered Cause of Loss,” aseiguired under the policyand that it would be
imprudent for the Court to decidbe issue of whether physicklss or damage occurred in
isolation.ld. The Court disagrees. Therens genuine dispute of mai@ fact thatthe ammonia
discharge caused the physicatapacitation of the facility, andesolving the ssue of physical
damage now does not alter the fact that Gregamgkaging must still provimat the damage was
caused by or resulted from a “Covered Causkosk” and was not ekuded under the policy’s

terms.

14
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CONCLUSION
Gregory Packaging’s motion for partial sumgngdgment is granted. The Court finds that
Gregory Packaging incurred “physical loss ofdamage to” its Newnan, Georgia facility when
ammonia gas was discharged into the faciligiison July 20, 2010 anendered the facility

temporarily unfit for occupancy.

Date: November 25, 2014

[s/ William H. Walls
United States Senior District Judge
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